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ABSTRACT

State Thiites Yy taeir VEY nature provide essential services which necessarily
damonstrates nemral mon apoly characterissies.

In the Caribbean, the utilities inberited from the past Colontal regime bave retnaired
ostensibly under the governance of the Staze, The defined Prpose of the aulitice hag been
the provision of ssrvices and 1ot the making of profit, In this context, the foendation of
the wilities was embaddod in kegislulion. not In Attictes and Memorandz (zs Zpplies 1o
incorporated companiss). The wiilities were incorporated as statutory bodigs,

Reguiatior: of the servigss provided by wtilities have Litherio kad their bases in ORE ST
more of the forms of quasi-judicial hodies sucl a8 the Public Utilities Commission,
Subsequently howwver, comeinporary development in raguletion of state wiilities have
seen ushored in by varicns factors including influences of the IMF znd World Bank.

A TBcessary corollary for syeh development was the reform of the state wrilities
themselves, In these cirournstances the birth of the meadern day Bagaleter such as the
Regulated Industries Commission (RIC) was hastened. The Reguletor baing hoistad on
the Caribbean landseape is now g lenger guasi-judicial but more in Jine with zn
adnunistrative yibunal

?E-L@ baper m the context of tha above, saeks o ciplare ficur a legal peIspective, the
challengez of Iegniating stare urilities,
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INTRORUCTION

Ltillitles are established instityiona] requiremants of civillzed soricties. Fhev wouck and
SOLCE I & Very direct way, the pavlic health and well being, Hazlorically thav wers
proviced oy the siste for the Miblic zend and tharefore demonstamd Menepoists
charactemistics.

In the more recemt past, however, wmany siates have taken the oath  owands
cemaorogolisetion of the utilides qad privatizatdon, The causative factors e many, but
tave baen fuelled na doubt by the need 5 ensure greater efficiency in the atiiities, the
need for privare sector capital injecticn and DUIvate SeCior manegemant as a direct rasult

of 2 ighténing public purse,

In the Caribbesn, these impetatives are casily recognized. What is also recogmizad is the
need 10 establish a regularory zegime for the utilites prior to anv form of ETIvatization 1o
ensure ther the Regulator can supervise resticiuring, pricing reforms and 1o offer
consuner assurance that thaic interests will be protected and so rednce possinies resistance
W privatizanon. The viston is that incressed efficiency of supolv 25 & resolr of
a=monepolisstion of privatization wonld be ireasiated into lower rates and Aigher levels
of services to the consumer,

The taditional legal under-pinning of the utilities have been swtires anthorizing the
provision of the services for “the public good”. Reguiation (where it existed), feli within
the prview of canaip institutions or cotnmnissions fthe “Public (ilitles Commission™ g5
tt was called in our jurisdiciion. Consequently, such & situation. presented the perfect
seiting: for the absence of competition. Regalation was limited to the control of ratss,
Regulation was limited in law to the principle “that monepely suppliess of sssencal
services must charge no more than 2 resonable price”, YECTOR LIMITED v
TRANSPOWER NEW ZEALAND LIMITED (19943 INFERGS6

Legal challenges to the regulation of a utility in terrns of supply or rases charged ware
Brmted to fudicial review.

LEGAL STRUCTURE OF 4 STATE UTILITY

Unrder the ast whish established the Utiiity, 2 Minister was dasj grated by the staiuts s
being the persangiity to whom the wiility is responsible, Wide ran FINE responsimiiity wag
ey devolved onta this utility and incloded developrnont, Provision and conrel of waiar
supply and sewerage Secilities, matters of sanitation. promotion of conservaron and
PTozer use of water resources. Baselpes for the charging of rares and dary TEEHYETY
mzasures which nelude discopnection and sale of property were also arovided.

In short then, the legal ctrusture For o giate op public GUlity provices the machanjsm fem
distribuien and coatra! of g1e ralayvent service, by the sare.
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ITRE LEGAL FRAMEWORK OF REGULATION

Ciilities have atwayvs been sudject 1o some form of state contol. Tha Mvesting of the
resulutery fometlon by the state was a lecessary cavollary 19 the privadzation or zemi-
privatization of the ntilities, Reguiatien was essential as the utilities wera oreviding
mabifc setvices 28 5 eubsetitute for the Sizwe,

The UK and New Zealand were at the forefront of tnis withdrawal of drect sovernipient
imvolvemen: in the wilitiss in the 1930's. Interestingly, two different framowork for
tegulation were wsed, In the Caribbean, the mode] fallowed has besa the UK medel albeir
en the basis of multigector segulation and therefore the diseussion which foliows will
hive 2 common thread,

The Reguistor (in our jubsdiction "the Remlated Industdes Comunission") was
established by an Act of Parlizment the Act™. Under the Act, the rolevent Miisuer hag
the power to appoint the Commissioners who coniprise the Regulator for a fixed term,
The Act detsils the function of the Minister ard the Recrlator. The Regulator is requinad
L 881 2 licewes w0 comparnies to operate i the ndustry and w monitor end ersyre
combance with the conditions in licenses. An adrainisirative Jee is charged on {ssue of
the Lcence.

The Act speils out the objectives and typicaily they are 1o epsure that all reascnable
demands for the services are satisfied, to ensure that Ticencecs ate able o Hnance their
aciivitiss and 1o promoig competition, The Minister and Regulator are also cherped with
the responsibility of pioterting the interests  of comsumers {with respect g prices,
cantinuity and quality of services), premoeting efficiency and econorny by companies, ete.
Tlie responsibility of the Regulator in the Act iz 1aid down {n the brosg ferms. 1t {Lus
leaves considerable room for interpretation and a Iot in tha discretion of the Ragudaror,

The ability of the Regulator to control the relevant industry lies within the terms and
conditions of the Hzence. These typically will contain clenses limiting the prices that
companies can charge for their services (imiled © tares ¢33 — four {4} vears). I
privatization is taken to #ts limit in the Catibbean {2, the establishment of uility
Lompanies, then challenges can be forsseen with tegard to the enforzement of coaditions
ir *he hicenees e.g. where o subsidiary company of 5 groarp holds the licence,

Few statutory procedurcs govern the issue of Licences and whilst thers gre provisions for
the pablication of notices of ag Infeption io issuz ficences and for Iepresenttations to he
made, there i5 yo statntory duty to give reasons for the sward of Heences 6T 16 consult
ineresed pariss. Thers are broad guidelines on the content of the ligereas itsalf fron:
whick cim fead o tae Regulator ascribing onto jtself erther wide dizerstior or Iiptle
discrotion,

The Act also provides for veration of livenses. In fhe procsss of variarios theye ars go
Staliory roquirements o7 consultation with third parties such as songamer groups,
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soe lioener coks to gat out the ambit oF condunt of G iwglarel eaniry, I stinulstes ihe
condue widch sy ba engaged In and conduet which it probibited. L

The werms and conditions of e loence are derived fror the Regusge.-zoting i
pursaanes of staiutory objectives The Reghiztoy ¢an therefore enfores che sermns and
conditians #here there is a breach and whers cush-action is taken, el ey Tedvess
i the High Court,

In essence, the licence pratects the wtility from arbitrarny bebaviour by the Regulatar, The
challenge thes is for the Regulator 16 enswe tha: any acion must be directed towatds
securing the public interest — as defined ip the statute — by the exercise of fupcrions
conferred on him by the statte,

LEGAL POSITION (IF CONSUMERS

The witkdrawal of state ownership fiom the urilities zppears to have strongthensd the
position pf the consurmer. Where cempeidiion i possible within tre ntility service, it is
promoed and even in a monopely ares such as vwater, one of the siared respensimbines is
the promotion of consumer interest. To this end, consumer representaiive bodizs are
es_tgbﬁshed, aganinted, funded and stafed by the Regularor tnder the Ast. Tt as Besn
Sald that:

“The prims joh of rhe regulatory office is to seenre for the customer, a good product,
properly deiivered at a fair pirice, with proper redress for madequate or poor service” and
"2 best way to plasso the Regulator is to please the customets”.

While the intent is clear in the stamta, its zchisvement £ppears to be a lintle difficult. An
illustration of this is the fact that consnmers are ot a homogeneous groun Several
diffeqent grouping liss within this area ¢.2. resldential and industrizl customers. There is
2lsn some difficolty in 2 large groupr of ¢ensumers Uie the residendal or domestic
rrouping heing organized to elect and appoint 4 sepucseatative(s). Thix leaves open the
ability of e gonsumers to influence regulation by a Regulator who wnder the é}:zating
legislation /s not acconntebla to or apportad by the elecrorate,

1 nerchallmga for the Regunlatar in this siniation, 1s to strike 5 5alapce between the dury of
the Aegwaror W svold wnduz preference or discrimination in charges betweasn consurmers
and ensuring that constmers can afford access 1o essential witer and sewerags servicss.

JURISDICTION OF PARLIAMENT

On tne fgce of it, Parliament is the ylimaie forem for chatleaging, influencing and
contiel of the Regulstor ind by extergion. the Lblitr, Annual goports, budgert and
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SAlEnen: of obfectives must be [pid hefome Farlizment. Howaver, Farliasen Fas ne
POWErS Gver ta2 appointment of the Reonlair {or ns Commidsioners) e aver rne gxerc e
ol theis povwers,

By our jusisdiction, jr wdy be possible 1o chanae] the wishes of Parliaman: through ris
reievant Rinister who has significant power sush as fhe granting of licences, tha
4PPOLSINERT OF consiitner servics comenittees and approval of the cess ™ pe crargen by
the Regulator,

The power of the comsumer ar this forury is, therefors, restricted snid-ir wollld sear that
the chellenge in this rres would be for the Minister 1o effeciively investizate ard
inflience the Regulaor to act within the consumer recommendations as articplated by
appeinted representatives in Pasliamers: n this way, the Minister can have » Sizaicant
effect on wheshar the Regnlator's sefions ara aceepteble to the public.

IHE JURISDICYION OF THE CQURT

ARy party aggrisved by a decision of tha Regulator or Minister may apnaal to & Fair
Trading Tribuna!. There is ligle learning emanating from this body which In fact seeks to
repiicate the Monopolizs and Mergers Commisgion (MME) in the UK or it mors reGaat
suricgatel. In any event, the option of the Higk Cout {s availabie, Any application to the
Court 10 seek redress on a decision made by a public bedy (such as the Regulatory mnse
be by Pudicial Review and for sxample,

Directo leval of Water Services ex Parte Lagcaxhier County Cannicil & Ers, BY,
EWHC Adnyn 213 (% February 199%)

8ix (6) applications for Tudicial review were nade by six (€ different loca’ anchorites in
reletion o certain -decisioms of e Thractor General of Watkr Servicas, The spplicants
somght ordars of Certiorari (o yuash the Dirsctor’s decisions,

M all case: of Judicia® review, what 1s befors the Coust is the issuc of wherhar or not
proper procedures wers followed by the putlic body exersising a public functon in
feaching a decision, Judicial review doer not concem itself with the substance of th
decision updeyy it can be shown that the decision is unrcasenable given the prozedurss
that should have been folloveed and the evidence presented.

Judicial revizw i the only forum svajlable Sor ensiring that the right procediures are
followad, A decision of the Regulatar on s subgrantive matter fan be ovepnmed sor
orly it the decision is vrrezsonahle. This criteya of reasonasiensss is a diffieylr burdle to
CIDAS.

The chalienge for the Regiator 16 to aveid Judicia) revien of its decision bv adheris £la
iransparent. auditable and proper procedures. Opcnness and transperency in the dsoising
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in oo rriadiog 1 e TTH i P .
with 'F,M:Ji "Tf:'_}rtt: the Puhh_:; Utilites Commissien functioned as & guasi-fudicial Bady
aj:r:rl':..fﬂkfaﬂ:' i he setting of the raies. The PUC was consthuted ss 2 Tribroal and 2.
:J?ér;zjlc,.: predceeded It A ydanner simliar to that of Conrt, Objectivns 10 e application
St "\;"a-r{l-. g 1._1 . - - N --'|-| L thit = - A F al
el ad there was freedom of debate with the Teibunsi asciding an the ohtcome
€ PTOCSES Was 43 Gpen one, - .

7 ey At T o

G.r] ,;; ;E:;,;Ef sﬁﬁﬁ*{md I;.m ]:he ;:wauy of the Regrlators commities rasms, The c;hjﬂs?iqn:
] © Wi 8l50 Be heard in pavate, The openness of £ guasie e e o
tas freedom of debate will be lost. penness of Lo quasi- judicisl process and

éi;fzi@f&nga for the Regulatlu}' will be to establish confidence in this nen fommn,
chﬂ;ﬂws en the Hart {.’f, tha 1.1!111_1;}F &nd confidence on the patt of the consumar, Altenes
TIABTCS 1R th& Iﬂﬁﬂ-!SIDﬂ Hlﬁkﬁlﬂg PI'DCE:SS lﬁrj_ﬂ na dclubt 1‘&3{1 '[Gjudlmal I‘E‘.Vi:',w.

LOOKIMNG FORWARD

3% . . .
ii te:sibﬂ#i of E‘Evﬁtmgm and regulation, the Caribbean has chosen to follow wiat s
g 1¥ 118 LK precedent. Fourteen vears after privatizati ; o L
TPV ' er privatization apd re oy I
PO mstueiive i look at the CORSEQHERCES, F guianon in the UK

Artticles in ) ' - .
Al O, ustry in England and Wales . ‘et o
Reculatar ) . = ¥, rates wens up uniil the
m::fﬁe Gf_ .,._,Hiﬂmﬁi Ihat_ protecting consamers also meant profecting them from the profit
SGGﬂE’!Il-d“I:;D:r ;fSET;T I-"}rlleeﬂt:era lﬁcld down and ruiss weni up only 22% sige 19892, [n
°L, Witeze the Utility remaiped ctata awned, o o 1 Gatn i
- . ; At ates ' fon Lo
Foal 1ermns with the heaviest burden falling on businass, » bave gone up 94% in

The challer ; .
cmpféf{:}iﬂ hare is for the Regulator, actiug within the legal framework to balaues e
A TUSS O cofismucr Interests and finsncial viahility of the udlite  Driemee
fosus on consumer interee st Dmenci viabiity of the utility. Prirpary
COImpanies z;i Eﬁeél‘]iiee:egiﬁ h:sbnacf:ssmy izd o cost cutfing meastres by the Liilire
B k I 1 o ] - e P . . - r

and ring fencing. ang ate 1n thae UK on sele of A33EL3, mutraiisation, mergers

TEE CHALLENGES IN SUMMARY

Purposciul and shiecive i :
Toes wl ol 1 : o e
Jeclive interpretation of the respensibility of the Regulator.
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